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EXECUTIVE SUMMARY
Pursuant to Section 1.2 of the Commission’s rules, the United States Telecom
Association (USTelecom) respectfully files this petition requesting that the Commission issue a
declaratory ruling that incumbent local exchange carriers (ILECS) are no longer subject to
dominant-carrier regulation under the Commission’s rules.
The Commission in the Universal Service Reform Order emphasized the importance of
reforming “outdated” regulatory mechanisms “established long before competition emerged
among telephone companies, cable companies, and wireless providers...” The Commission
went on to conclude that “the system is eroding rapidly as consumers increasingly shift from
traditional telephone service to substitutes including Voice over Internet Protocol (VoIP),
wireless, texting, and email….”
Today, there are likely more households that have chosen to “cut-the-cord” and
subscribe only to wireless service than there are households that subscribe to a switchedaccess service provided by an ILEC. And within the next year, the number of households being
served by an interconnected VoIP service will surpass the number of households subscribed to
an ILEC switched access service.
These statistics are merely the most obvious manifestations of a profound and
accelerating technological and societal shift away from “plain old telephone service” (POTS)
offered over the legacy public switched telephone network (PSTN) to IP-based services offered
over fixed and mobile broadband networks.
In recognition of these facts, the Commission has focused significant resources recently
on preparing for the demise of the PSTN – a notion that is fundamentally at odds with the
ii

continued treatment of ILECs as “dominant” when offering switched access voice services.
Indeed, the Commission has established a policy goal of modernizing its rules in order to
“accelerate the transition from circuit-switched to IP networks, with voice ultimately one of
many applications running over fixed and mobile broadband networks.”
While the Commission has recognized this transition in several contexts, many of its
regulatory paradigms continue to be based upon the idea that the PSTN still constitutes a
monopoly platform for the delivery of voice services. But the evidence is clearly to the
contrary. Indeed, since its peak around the turn of the century, the number of ILEC switched
access lines has fallen at least 50%, and continues to decline; and ILEC switched access minutes
of use have dropped by more than 70%, all despite an increased population. These connections
have not just disappeared. Rather, they have been displaced by wireless and VoIP connections.
Indeed, today only about one-third of American households purchase an ILEC switched access
service. In contrast, approximately 40% of U.S. households have “cut the cord” and rely entirely
on wireless for their voice service. In short, the share of consumers continuing to subscribe to
ILEC switched-access services is considerably less than that which led to the finding of AT&T
non-dominance in the long-distance market, as well as the Commission’s recent order finding
that cable companies are no longer dominant on a nationwide basis in the MVPD market.
Not only can such an imbalanced regulatory scheme no longer be justified, its continued
enforcement by the Commission has significant negative public policy consequences. As the
number of consumers choosing to retain ILEC PSTN connectivity continues to decline – by more
than ten per cent a year, according to the Commission – the costs of complying with these
anachronistic regulations are spread across fewer and fewer consumers, proportionately
iii

increasing the burden on those consumers that remain on the legacy network. As the
Commission itself has recognized, this situation is not “sustainable.”
And more importantly, the continued failure to adjust outdated regulatory models to
reflect the rapidly changing communications landscape is inhibiting the transition to all-IP
networks by reinforcing incorrect market signals and forcing limited investment capital to be
directed to last century’s communications infrastructure at the expense of new technologies.
At the same time, this backwards-looking approach undermines the Commission’s ability to
tailor its public interest obligations in a manner that takes full advantage of these new
technologies.
In short, POTS provided by the ILECs is only one of many options available to meet
consumers’ demands for communications services, and an option being chosen by a rapidly
declining minority of consumers at that. In this context, it simply no longer makes sense as a
matter of economics or public policy to continue to treat ILECs as dominant in the provision of
switched voice telecommunications services, and thus the switched access services component
of those voice services. Accordingly, the public interest would be well-served by a clear
declaration from the Commission stating what it has implicitly acknowledged in other contexts
– that ILECs are no longer in any way “dominant” when providing voice services over their
traditional switched access networks. This petition is not requesting the deregulation of
switched access, but rather is requesting regulatory parity in this area between LECs.
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INTRODUCTION
Pursuant to Section 1.2 of the Commission’s rules,1 the United States Telecom

Association (USTelecom) respectfully files this petition requesting that the Commission issue a
declaratory ruling that incumbent local exchange carriers (ILECS) are no longer subject to
dominant-carrier regulation under the Commission’s rules.2

1

2

47 C.F.R. §1.2; 5 U.S.C. §554(e).

The specifics of the requested relief are discussed in section II.A. below and include modified
obligations with respect to tariffing, discontinuance of services, and transfers of control.
Granting this relief would have no impact on public policy obligations applicable to all carriers
such as 911, customer privacy, and disabilities access. This petition is also limited to switched
services and therefore does not encompass dedicated services such as special access. Nor does
this Petition seek relief related to the provisions of unbundled network elements, which are
subject to the standard set forth in Section 251(c)(3) of the Act.

The Commission in the Universal Service Reform Order emphasized the importance of
reforming “outdated” regulatory mechanisms “established long before competition emerged
among telephone companies, cable companies, and wireless providers...”3 The Commission
went on to conclude:
“And the system is eroding rapidly as consumers increasingly shift
from traditional telephone service to substitutes including Voice
over Internet Protocol (VoIP), wireless, texting, and email….”4
Indeed, the shift identified by the Commission is well past the tipping point and
inexorably moving towards the retirement of the PSTN. Consider that:
Today, there are likely more households that have chosen to “cut-the-cord” and
subscribe only to wireless service than there are households that subscribe to a switched-access
service provided by an ILEC.
And within the next year, the number of households being served by an interconnected
Voice over Internet Protocol (VoIP) service will surpass the number of households subscribed to
an ILEC switched access service.
These statistics are merely the most obvious manifestations of a profound and
accelerating technological and societal shift away from “plain old telephone service” (POTS)
offered over the legacy public switched telephone network (PSTN) to IP-based services offered
over fixed and mobile broadband networks. Yet, despite this reality, ILEC voice services offered
over these legacy networks continue to be subject to decades-old monopoly regulations not
applied to any other service provider. Not only can such an imbalanced regulatory scheme no
3

Report and Order and Further Notice of Proposed Rulemaking, Connect America Fund, 26 FCC
Rcd 17663, FCC 11-161, ¶ 9 (rel. Nov. 18, 2011) (Universal Service Reform Order).
4

Id.
2

longer be justified, its continued enforcement by the Commission has significant negative public
policy consequences.
As the number of consumers choosing to retain ILEC PSTN connectivity continues to
decline – by more than ten per cent a year, according to the Commission – the costs of
complying with these anachronistic regulations are spread across fewer and fewer consumers,
proportionately increasing the burden on those consumers that remain on the legacy network.
As the Commission itself has recognized, this situation is not “sustainable.”
And more importantly, the continued failure to adjust outdated regulatory models to
reflect the rapidly changing communications landscape is inhibiting the transition to all-IP
networks by reinforcing incorrect market signals and forcing limited investment capital to be
directed to last century’s communications infrastructure at the expense of new technologies.
At the same time, this backwards-looking approach undermines the Commission’s ability to
tailor its public interest obligations in a manner that takes full advantage of these new
technologies.
In short, POTS provided by the ILECs is only one of many options available to meet
consumers’ demands for communications services, and an option being chosen by a rapidly
declining minority of consumers at that. In this context, it simply no longer makes sense as a
matter of economics or public policy to continue to treat ILECs as dominant in the provision of
switched voice telecommunications services, and thus the switched access services component
of those voice services. Accordingly, the public interest would be well-served by a clear
declaration from the Commission stating what it has implicitly acknowledged in other contexts
– that ILECs are no longer in any way “dominant” when providing voice services over their
3

traditional switched access networks. USTelecom urges the Commission to evaluate and grant
this relief on a nationwide basis, applying the same analytical framework as it used recently in
the virtually identical situation where it found that cable companies are no longer dominant
nationwide in the MVPD market.
II.

DISCUSSION
As the Commission is fully cognizant, the communications industry, and indeed the very

ways in which people communicate, is well into an era of fundamental change. At the
technological level, the industry is in the midst of transitioning from the Public Switched
Telephone Network -- rooted in century-old, fixed-location, voice-centric technology – to
mobile and Internet-Protocol (IP) based networks which deliver voice as merely one of many
applications. And at a societal level, we have moved from a time where consumers considered
“voice” as the sole means of real-time, person-to-person communications, to today where
“voice minutes” are rapidly being displaced by other forms of communications such as “overthe-top” video-chat, e-mail, text, SMS, social networks, and others. These newer forms of
communication are characterized by increased mobility, time-shifting, multi-party capability,
video and applications integration.
The Commission is well-aware of these paradigm shifts and has acknowledged the need
to evaluate and modify its legacy rules to reflect these changes in the communications
marketplace.5 Indeed, the Commission recently established a Task Force to examine and
provide recommendations on how to modernize the Commission’s policies to encourage this

5

See, e.g., FCC Press Release, FCC Chairman Julius Genachowski Announces Formation of
‘Technology Transitions Task Force,’ December 10, 2012. .
4

technological transition.6 The Commission explained the need for this effort by stating that the
“nation’s broadband transition means that communications networks are increasingly
migrating from special purpose to general purpose, from circuit-switched to packet-switched,
and from copper to fiber and wireless-based networks.”7 The Commission has already begun
the essential task of modernizing the legacy universal service and inter-carrier compensation
systems, acknowledging that the previous regimes were “ill-equipped” to address the
challenges of broadband services because they are “based on decades-old assumptions that fail
to reflect today’s networks, the evolving nature of communications services, or the current
competitive landscape.”8 Or as Chairman Genachowski succinctly stated,
“[w]e are living in a world imagined by Steve Jobs, Bill Gates, Marc
Andreessen and other visionaries, but in too many ways the FCC
rules…were built for the world of Alexander Graham Bell.”9
One need look no farther for validation of the Chairman’s statement than the decadesold regulatory scheme built on the presumption that ILECs retain monopoly power when

6

Id.

7

Id. Over the past several months, a number of filings have been made asking the Commission
to begin considering how its regulatory mechanisms must change to reflect the transition from
switched to IP-based networks. See, AT&T Petition to Launch a Proceeding Concerning the
TDM-to-IP Transition, at 1 (filed Nov. 7, 2012); see also, Petition of the National
Telecommunications Cooperative Association for a Rulemaking to Promote and Sustain the
Ongoing TDM-to-IP Evolution, at 1 (filed Nov. 19, 2012); see also, Public Notice, Pleading Cycle
Established On AT&T And NTCA Petitions, DA 12-1999 (released December 14, 2012). While this
Petition for Declaratory Ruling is driven by the same technology transition as those, USTelecom
here focuses on remaining legacy rules that impede this transition.
8

Universal Service Reform Order, ¶6.

9

Remarks of FCC Chairman Julius Genachowski, Georgetown Center for Business and Public
Policy, Georgetown University, Washington, D.C., at 1-2 (Nov. 7, 2011) (emphasis added)
(available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-310876A1.pdf) (visited
December 17, 2012).
5

providing traditional voice services over their legacy switched networks – that is, networks
whose basic technology goes back to the work of Alexander Graham Bell himself. The origins of
the legacy ILEC dominant carrier rules go back more than 30 years – before broadband
networks, VoIP, or widespread wireless usage – to an era that presumed the existence of a
single, monopoly platform from which consumers could obtain voice service.
But this is no longer a POTS world. The communications marketplace is very quickly
evolving to mobile and IP-based broadband networks where traditional voice service offered
over the wireline PSTN is being replaced by multiple alternative access methods and an
unlimited variety of applications that are untethered from ownership of the network itself. In
this new marketplace, consumers have multiple ways of interacting with each other, and have
control over what services they use and how they use them. In fact, not only do consumers
now have such control, they demand it.
Wireless technology has enabled the most significant and obvious change in the way we
communicate: mobility. Mobility makes personal communications vastly more convenient and
efficient for both voice services and for the many applications-based services that are being
replaced for voice by consumers. And, indeed, the proliferation of smartphones and other
mobile devices with screens (laptops, e-readers, notebook computers, gaming devices, tablet
computers, etc.) that allow integration of voice with text, images and video have accelerated
consumer adoption of many different formats for communicating. Consumers now expect –
and, in fact, demand – the flexibility to control the time, location and manner of
communications that bests suits their needs in a particular circumstance. And this demand is
not one which the fixed-location, voice-centric PSTN was designed to meet.
6

Of course, this is not news to the Commission. To the contrary, the Commission has
focused significant resources recently on preparing for the demise of the PSTN – a notion that is
fundamentally at odds with the continued treatment of ILECs as “dominant” when offering
switched access voice services. Indeed, the Commission has established a policy goal of
modernizing its rules in order to “accelerate the transition from circuit-switched to IP networks,
with voice ultimately one of many applications running over fixed and mobile broadband
networks.”10
While the Commission has recognized this transition in several contexts, many of its
regulatory paradigms continue to be based upon the idea that the PSTN still constitutes a
monopoly platform for the delivery of voice services. But the evidence is clearly to the
contrary. Indeed, since its peak around the turn of the century, the number of ILEC switched
access lines has fallen by more than 50%, and continues to decline; and ILEC switched access
minutes of use have dropped by more than 70%, despite an increased population.11 These
connections have not just disappeared. Rather, they have been displaced by wireless and VoIP
connections. Indeed, today only about one-third of American households purchase an ILEC
switched access service. In contrast, approximately 40% of U.S. households have “cut the cord”
and rely entirely on wireless for their voice service.

10

Universal Service Reform Order, at ¶ 11 (emphasis added).

11

Richard N. Clarke, Journal of Information Policy, The case for reforming regulation of PSTN
voice services, Volume 2, p. 287 (2012) (Clarke Paper).
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In sum, whatever public policy goals may once have been achieved by treating ILECs as
“dominant” in the provision of switched access services, those goals are no longer served by
applying unique regulatory burdens to networks that constitute one among many
communications platforms – and, indeed, one that is now utilized by a small and quickly
shrinking percentage of consumers. To the contrary, maintaining regulatory mandates on ILECs
based upon an outdated notion of “dominance” will undoubtedly serve to inhibit and delay the
transition to all-IP networks by inducing inaccurate price signals, discouraging incentives for
consumers and businesses to adapt to these new technologies, and misdirecting limited capital
spending away from investment in new networks. As the National Broadband Plan explained,
continuing to regulate PSTN services as the presumptive ‘network of record,’ leads to stranded

8

investment in outdated technology at the expense of investment in new IP technologies – itself
an explicit and critical goal of the Commission.12
A.

Relief Requested.
In this Petition, USTelecom requests that the Commission declare that ILECs are no

longer presumptively dominant when providing interstate mass market and enterprise
switched access services.13 Previous Commission orders have identified the specific obligations
that flow directly from dominant carrier regulation as encompassing the following:14 (i)
dominant carriers are subject to price cap or rate-of-return regulation, and must file tariffs with
applicable cost support for services on a minimum notice of seven days or more, 15 while nondominant carriers are not subject to rate regulation and may file tariffs on one days’ notice and
without cost support;16 (ii) dominant carriers are subject to a 60-day waiting period for

12

Connecting America: The National Broadband Plan, p. 59 (released March 16, 2010)
(National Broadband Plan).
13

See, Memorandum Opinion and Order, Petition of Qwest Corporation for Forbearance
Pursuant to 47 U.S.C. § 160(c) in the Omaha Metropolitan Statistical Area, WC Docket No. 04223, 20 FCC Rcd 19415, ¶ 22 (2005) (Qwest Omaha Forbearance Order). Although substantial
evidence confirms that ILECs no longer are dominant in the provision of dedicated services,
such as special access, this petition does not encompass such services.
14

See e.g., Qwest Omaha Forbearance Order, ¶ 11.

15

See 47 U.S.C. §§ 203(b), 204(a)(3); 47 C.F.R. §§ 61.38, 61.41, 61.58; Report and Order,
Implementation of Section 402(b)(1)(A) of the Telecommunications Act of 1996, CC Docket No.
960187, 12 FCC Rcd 2170 (1997).
16

47 C.F.R. §§ 1.773(a)(ii), 61.23(c); Order, Tariff Filing Requirements for Non-dominant
Carriers, 10 FCC Rcd. 4074 (1995). It is worth noting here that the question of whether local
exchange carriers possess market power (i.e., a terminating or originating , in the case of 800
traffic, access monopoly) with respect to their own end users is not at issue in this Petition. So
long as the Commission requires interexchange carriers to interconnect with LECs, and such
carriers are permitted to file tariffs dictating the rates, terms and conditions on which
interexchange carriers must exchange traffic with them, LECs will continue to have power with
respect to their own end users. Thus, USTelecom is not asking the Commission to deregulate
9

applications to discontinue, reduce, or impair services to be granted, as compared to a 30-day
period for non-dominant carriers;17 and (iii) dominant carriers are eligible for presumptive
streamlined treatment for fewer types of transfers of control under section 214 than nondominant carriers.18
Because the changes in the communications marketplace that form the basis of this
request are so pervasive and ubiquitous, USTelecom requests that the Commission eliminate
the presumption of dominance on a nationwide basis. This is precisely the approach taken by
the Commission in its recent Order eliminating the presumption against exclusive arrangements
for vertically-owned cable programming.19 In that Order, the Commission determined that it
was appropriate to eliminate the regulatory presumption based on a finding that the cable

ILEC switched access services and charges; rather, it is requesting that ILEC switched access
services be regulated on the same non-dominant basis as competitors. See, Reform of Access
Charges Imposed by Competitive Local Exchange Carriers, CC Docket No. 96-262, Seventh
Report and Order and Further Notice of Proposed Rulemaking, FCC 01-146 (Apr. 27, 2001).
Moreover, we emphasize that non-dominant tariffing treatment would not – and is not
intended to – in any way alter the substantive requirements established by the Commission in
the Universal Service Reform Order. As such, all LECs’ access charges would remain subject to
the transition established in that order for intercarrier compensation. If that order is reversed
on appeal, the Commission would, of course, have to consider what, if any, rules should apply
to LEC access charges. But, given the changes in the marketplace, any such rules should apply
to all LECs on a competitively neutral basis.
17

47 C.F.R. § 63.71(c).

18

47 C.F.R. § 63.03(b). The provision of switched access services are essentially identical,
regardless of the regulatory construct of the wireline company. A CLEC and an ILEC provide the
same service to reach an end user customer. See, Reform of Access Charges Imposed by
Competitive Local Exchange Carriers, CC Docket No. 96-262, Seventh Report and Order and
Further Notice of Proposed Rulemaking, FCC 01-146 (Apr. 27, 2001).
19

Report and Order and Further Notice of Proposed Rulemaking, Revision of the Commission’s
Program Access Rules, MB Docket No. 12-68, 27 FCC Rcd. 12605 (rel. October 5, 2012) (Program
Access Order).
10

industry’s market share had fallen to 57.4 percent, from 67 percent five years earlier. 20 The
Commission noted that cable companies retained market shares as high as 80 percent in some
regions but determined that the regulatory presumption should still be eliminated on a
nationwide basis, with specific conduct evaluated on a case-by-case basis.21 The Commission
concluded that such a case-by-case approach, rather than a “preemptive ban”, would
“adequately address competitively harmful conduct in a more targeted, less burdensome
manner.”22 USTelecom seeks a consistent analytical approach with respect to this request, in
which ILEC market shares, by any conceivable measure, are significantly lower than those of the
cable industry in the MVPD market. Moreover, as the Commission’s own data and maps
demonstrate, these competitive alternatives are available virtually everywhere in the country
and are being accepted by consumers nationwide.
B.

Dominant Carrier Regulation.
Beginning in the late 1970’s, the Commission issued a series of orders in the Competitive

Carrier Proceeding for purposes of distinguishing between dominant and non-dominant
carriers.23 Importantly, this extended Commission effort was expressly and fundamentally in

20

Program Access Order, ¶ 17.

21

Id., ¶ 18, n. 67.

22

Id., ¶ 21.

23

Notice of Inquiry and Proposed Rulemaking, Policy and Rules Concerning Rates for
Competitive Carrier Services and Facilities Authorizations Therefor, CC Docket No. 79-252, 77
FCC 2nd 308 (1979); First Report and Order, Policy and Rules Concerning Rates for Competitive
Common Carrier Services and Facilities Authorizations Therefor, 85 FCC 2d 1 (1980) (Competitive
Carrier First Report and Order); Second Further Notice of Proposed Rulemaking, CC Docket No.
79-252, 47 Fed Reg. 17308 (1982); Second Report and Order, 91 FCC 2nd 59 (1982); Order on
Reconsideration, 93 FCC 2d 54 (1983); Third Further Notice of Proposed Rulemaking, 48 Fed.
Reg. 28292 (1983); Third Report and Order, 48 Fed. Reg. 46791 (1983); Fourth Report and
Order, Policy and Rules Concerning Rates for Competitive Common Carrier Services and Facilities
11

recognition of the fact that regulations impose costs – both directly upon the regulated entities
from the administrative obligations of compliance, as well as the “[m]ore significant
costs…inflicted on society by the loss of dynamism which can result from regulation.”24
Consistent with this fact, the Commission even then recognized the public policy
benefits of eliminating regulations where “a rough cost/benefit analysis suggests that the costs
of continuing to regulate the service offerings of any carrier or class of carriers by means of the
prevailing tariff, entry, and exit rules exceed the benefits…”25
In the Competitive Carrier Proceeding, the Commission determined that application of
certain regulatory obligations “to non-dominant carriers imposes unnecessary and
counterproductive regulatory constraints upon a marketplace that can satisfy consumer
demand efficiently and without government intervention,” and therefore streamlined the
regulations for such carriers.26 Specifically, the Commission relieved non-dominant carriers
from ex ante rate regulation, reduced their tariff obligations, and accorded them presumptive
streamlined entry and exit treatment under section 214 of the Act.

Authorizations Therefor, 95 FCC 2d 554 (1983), vacated AT&T v. FCC, 978 F.2d 727 (D.C.Cir.
1992), cert. denied, MCI v. AT&T, 509 U.S. 913 (1993) (Competitive Carrier Fourth Report and
Order); Fifth Report and Order, 98 FCC 2d 1191 (1984); Sixth Report and Order, 99 FCC 2d 1020
(1985), vacated MCI v. FCC, 765 F.2d 1186 (D.C.Cir. 1985), aff’d, MCI v. AT&T, 512 U.S. 218
(1994) (collectively, the “Competitive Carrier Proceeding”).
24

Competitive Carrier First Report and Order, ¶ 11. See also, Order, Motion of AT&T Corp. to be
Reclassified as a Non-Dominant Carrier, 11 FCC Rcd 3271, ¶ 27 (1995) (“The cost of dominant
carrier regulation of AT&T in this context includes inhibiting AT&T from quickly introducing new
services and from quickly responding to new offerings by its rivals”) (AT&T Non-Dominance
Order); Qwest Omaha Forbearance Order, at ¶ 47 (“applying these dominant carrier regulations
to Qwest limits its ability to respond to competitive forces and, therefore, its ability quickly to
offer consumers new pricing plans and service packages”).
25

Competitive Carrier First Report and Order, ¶ 4.

26

Id., ¶ 53.
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On the other hand, the Commission determined to continue more traditional common
carriage regulation on “dominant carriers,” which it defined as one that “possesses market
power,” that is the power to control prices without regard to market forces.27 In determining
whether a firm possessed market power, the Commission focused on certain “clearly
identifiable market features,” including “the number and size distribution of competing firms,
the nature of barriers to entry, and the availability of reasonably substitutable services,” and
whether the firm controlled “bottleneck facilities.”28 In a subsequent order in that proceeding,
the Commission elaborated that market power is demonstrated by “the ability to raise prices by
restricting output” or “the ability to raise and maintain prices above competitive levels without
driving away so many customers as to make the increase unprofitable.”29
The Commission’s determination that AT&T possessed market power rested on an
evaluation of several market conditions, but largely focused on its market share and control of
bottleneck facilities. With respect to the first point, the Commission found that AT&T was
“virtually the only supplier of all interexchange services,” with a market share of approximately
90% of overall long-distance industry revenues and minutes.30 And with respect to the second
issue, the Commission explained that AT&T controlled (through its ownership of the Bell
Operating Companies) bottleneck local access facilities for over 80% of the nation’s

27

Id., ¶¶ 54 - 57.

28

Id., ¶¶ 57 - 58. See also, AT&T Non-Dominance Order at 3274.

29

Competitive Carrier Fourth Report and Order, ¶¶ 7 - 8.

30

Competitive Carrier First Report and Order, 85 FCC 2d at 23; AT&T Non-Dominance Order, ¶
69.
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telephones.31 In other words, because there were no alternatives to the AT&T-owned local
access facilities by which long-distance voice services could reach consumers, AT&T possessed
control over access to customers whereby competitors “must either be allowed to share the
bottleneck facility or fail.”32
The Commission has also recognized that, over time, developments in the marketplace
may result in a previously dominant carrier becoming non-dominant. In particular, nearly 15
years after its dominance finding in the Competitive Carrier Proceeding, the Commission in the
AT&T Non-Dominance Order concluded that AT&T no longer maintained market power in the
interstate, interexchange markets and accordingly reclassified AT&T as non-dominant in the
provision of these services.33 The key factors the Commission cited in support of its finding
were:34
(i)

AT&T faced competition from at least three nationwide facilities-based providers
and many non-facilities-based competitors;

(ii)

AT&T’s market share had fallen by one-third in the previous ten years to
approximately 55.2% of revenues and 58.6% of minutes;

(iii)

That a significant percentage of AT&T’s customers had switched, and were
continuing to switch, to services offered by these competitors in order to obtain
price reductions or desired features, demonstrating “that these customers find

31

AT&T Non-Dominance Order, ¶ 69.

32

Competitive Carrier First Report and Order, ¶ 59.

33

AT&T Non-Dominance Order.

34

Id., ¶¶ 38 - 73.
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the services provided by AT&T and its competitors to be very close substitutes”;
and,
(iv)

“AT&T’s competitors have enough readily available excess capacity to constrain
AT&T’s pricing behavior – i.e., that they have or could quickly acquire the
capacity to take away enough business from AT&T to make unilateral price
increases by AT&T unprofitable”.

Analogous but more dramatic competitive shifts have already transpired in the context
of ILEC switched access services. As discussed in detail below, ILECs have lost well-over 50% of
their access lines (and are continuing to lose more than 10% each year) to multiple wired and
wireline voice alternatives. Moreover, these changes are merely a reflection of a more
profound paradigm shift in the communications marketplace as the network that today
continues to be regulated as “dominant” is not only rapidly losing market share, but indeed is
quite literally being replaced by other, more technologically advanced alternatives.
C.

The Public Interest Requires Adapting Regulations in Light of Changes in the
Communications Marketplace.
1.

The Commission and Administration Have Recognized the Importance
of Eliminating Outdated Regulations.

Both Chairman Genachowski and the Obama Administration have correctly recognized
that continued enforcement of unnecessary and asymmetrical regulations is, in and of itself,
contrary to the public interest.35

35

Indeed, this is the fundamental policy underlying Congress’ inclusion of section 10 into the
Communications Act, in order to provide a vehicle by which the Commission must justify the
continued existence of regulations. See 47 U.S.C. §160(a)-(c).
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The Commission and the Administration have repeatedly voiced support for eliminating
unnecessary regulation. In January 2011, President Obama released an Executive Order that
called on all executive agencies to reexamine their significant rules, and to streamline, reduce,
improve or eliminate them based on that examination.36 In pressing this policy, President
Obama emphasized that regulation and its accompanying paperwork mandates “saddle
business with huge administrative costs.”37 As further explained by the President’s
Administrator for the Office of Information and Regulatory Affairs, “paperwork and reporting
requirements impose significant burdens on the American people, including those who run
businesses, both large and small.”38
In July 2011, the President released a second Executive Order extending these efforts
and policies to independent agencies, an announcement that was welcomed with full and open
support by Chairman Genachowski.39 Pursuant to this directive, the Chairman committed to
establishing a process with the objective to “streamline and modernize the Commission’s rules

36

Executive Order 13563, Improving Regulation and Regulatory Review (Jan. 18, 2011)
(available at http://www.whitehouse.gov/the-press-office/2011/01/18/improving-regulationand-regulatory-review-executive-order) (visited December 17, 2012).
37

Remarks by President Obama to the Chamber of Commerce, U.S. Chamber of Commerce
Headquarters, Washington, D.C., February 7, 2011 (available at
http://www.whitehouse.gov/the-press-office/2011/02/07/remarks-president-chambercommerce) (visited December 17, 2012).
38

Cass R. Sunstein, Administrator, Office of Information and Regulatory Affairs, “Memorandum
for Chief Information Officers: Minimizing Paperwork and Reporting Burdens; Data Call for the
2011 Information Collection Budget,” at 1 (Feb. 23, 2011) (available at
http://whitehouse.gov/sites/default/files/omb/inforeg/icb/2011_ICB_Data_Call.pdf) (visited
December 17, 2012).
39

Executive Order 13579, Regulation and Independent Regulatory Agencies (July 11, 2011)
(available at http://www.whitehouse.gov/the-press-office/2011/07/11/executive-orderregulation-and-independent-regulatory-agencies) (visited December 17, 2012).
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and reduce burdens on the private sector,” and the Commission staff recently released a plan
to identify “outmoded or counterproductive rules.”40 In particular, the Chairman’s recently
issued Final Plan for Retroactive Analysis of Existing Rules identifies as “ripe” for
reconsideration those regulations that have “been affected by changes in technology…or
changes in market structure.”41
The Administration has also recognized that applying different regulatory obligations to
competitors in the market is contrary to the public interest in the absence of a compelling need.
In its recently released White Paper on Consumer Data Privacy, the Administration proposes
the elimination of the current regulatory model where “existing Federal laws treat similar
technologies within the communications sector differently,” to be replaced by a framework
that applies equally to all competitors.42 Indeed, the Commission has consistently emphasized

40

See, First Report and Order, and Further Notice of Proposed Rulemaking, Reporting
Requirements for U.S. Providers of International Telecommunications Services; Amendments of
Part 43 of the Commission’s Rules, 26 FCC Rcd. 7274 (2011) (Statement of Chairman Julius
Genachowski); News Release, Statement from FCC Chairman Julius Genachowski on the
Executive Order on Regulatory Reform and Independent Agencies, July 11, 2011 (available at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-308340A1.pdf) (visited November 12,
2012). See Also, Preliminary Plan for Retrospective Analysis of Existing Rules, Federal
Communications Commission, at 2 (rel. Nov. 7, 2011) (Retrospective Analysis Plan) (available at:
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-310874A1.pdf) (visited December 17,
2012).
41

Report, Final Plan for Retrospective Analysis of Existing Rules, at p. 7 (released May 18, 2012)
(available at: http://fjallfoss.fcc.gov/edocs_public/attachmatch/DOC-314166A1.pdf) (visited
December 17, 2012).
42

The White House, Consumer Data Privacy in a Networked World: A Framework for Protecting
Privacy and Promoting Innovation in the Global Digital Economy, at 39 (February 2012)
(available at: http://www.whitehouse.gov/sites/default/files/privacy-final.pdf) (visited
December 17, 2012). Communications Daily recently reported that the Assistant Secretary for
Communications and Information explained the reasoning behind this approach as being
because “[p]hone companies are competing with a broader group of rivals now who aren’t
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the importance of a level regulatory playing-field among competitors, explaining that
“disparate treatment” of similar services “would introduce competitive distortions into the
marketplace.”43
2.

Numerous States Have Already Reduced Regulatory Burdens In
Recognition of Wireless and VoIP Competition.

A large number of states have already recognized the public interest in eliminating
unnecessary regulations on ILECs in response to the availability of competitive alternatives
offered by wireless and VoIP providers. A recent survey found that at least 20 states have
adopted legislation in the past few years that significantly deregulate traditional ILEC voice
services based upon the availability of competitive alternatives,44 and many additional state
regulatory commissions have implemented alternative regulatory mechanisms for ILECs in their
states.45

subject to” the same regulatory obligations. See, Communications Daily, “Strickling Suggests
‘U.N. Model’ for Defining Consensus in Privacy Discussions,” p. 5 (April 12, 2012).
43

Declaratoty Ruling, Appropriate Regulatory Treatment for Broadband Access to the Internet
Over Wireless Networks, 22 FCC Rcd 5901, 5920, ¶53 (2007). See, e.g., Further Notice of
Proposed Rulemaking, Developing a Unified Intercarrier Compensation Regime, 20 FCC Rcd
4685, 4696, ¶21 (2005) (explaining that “in a market where carriers are offering the same
services and competing for the same customers, disparate treatment of different types of
carriers or types of traffic has significant competitive implications.”).
44

Advanced Communications Law & Policy Institute at New York Law School, “Primer on State
Efforts to Deregulate Telecommunications,” pp. 2-3, February 2012 (ACLP Survey) (available at:
http://www.nyls.edu/centers/projects/advanced_communications_law_and_policy_institute/r
esource_library/) (visited December 17, 2012); see also, Sherry Lichtenberg, National
Regulatory Research Institute Report, The Year in Review; The Status of Telecommunications
Deregulation in 2012, p. 1 (June 2012) (NRRI Study) (available at:
https://prodnet.www.neca.org/publicationsdocs/wwpdf/61912nrri.pdf) (visited December 17,
2012).
45

See, Ball State University Digital Policy Institute, Telecommunications Deregulation: A Policy
Progress Report, (March 2010) (available at:
18

As NRRI – the research arm of the association of state utility regulators – recently
explained, these states have supported deregulation as an appropriate step to “level the
playing field between incumbent wireline carriers and their competitors,” and have particularly
focused upon removing “regulatory requirements that apply only to [incumbent] wireline
carriers, bringing them in line with non-traditional carriers like CLECs and the cable
companies.”46 And a separate independent survey of state efforts to reduce legacy
telecommunications regulations summarizes that, “these efforts have focused on removing
legacy rules and regulations from the books in an effort to foster competition among voice
service providers.”47
Texas’ deregulation legislation, for example, states that its purpose is to reduce the
regulation of incumbent carriers because of increased competition from providers “not subject
to state regulation, such as wireless communications providers and Voice over Internet Protocol
(VoIP) providers.”48
Similarly, a recent report by the Florida Public Service Commission on the impacts of
that state’s efforts to reduce regulation of the telecommunications industry emphasizes that
“wireless and VoIP services compete with traditional wireline service and represent a significant
portion of today’s communications market in Florida.”49 Based on its study, the Florida PSC

http://cms.bsu.edu/Academics/CentersandInstitutes/~/media/DepartmentalContent/DPI/PDFs
/TelecommDeregulation.ashx) (visited December 17, 2012).
46

NRRI Study, p. 9.

47

ACLP Survey, p. 3.

48

See, NRRI Study, pp. 9-10.

49

Report on the Status of Competition in the Telecommunications Industry as of December 31,
2011, Florida Public Service Commission, Office of Telecommunications (July 2012) (available at:
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concluded that “competitive providers are able to offer functionally equivalent services to both
business and residential customers”; that “customers are finding reasonable pricing packages
and functionality with CLECs, cable providers, and wireless providers”; and that the “number
and variety of competitive choices among all types of service providers and recent high
customer satisfaction rates for interconnected VoIP providers suggests that competition is
having a positive impact on the telecommunications market in Florida.”50
NRRI sums up this trend at the state level by stating:
“As telecommunications competition has increased,
commissions, companies, and state legislators have begun to
reassess the need for and the type of regulation necessary when
consumers have multiple options for communications services,
including wireline, cable-voice, and wireless options.”51
These state actions represent appropriate fact-based and forward-looking public policy
and should be applauded. Consistent with Chairman Genachowski’s emphasis on the
importance of eliminating unnecessary regulation, however, the Commission should be leading
by example in unraveling outdated dominant carrier regulation in light of this new competitive
landscape.
D.

The Continued Application of Outdated Legacy Rules Impedes Deployment of
New Technologies and Services.

http://www.floridapsc.com/publications/pdf/telecomm/20120730MasterComp.pdf) (visited
December 17, 2012).
50

Id. Similarly, the Senate Floor Analysis for California’s recently passed legislation eliminating
regulation of VoIP services explained, “[t]oday’s consumers are increasingly abandoning
landline service and opting for wireless service and fixed or mobile broadband service that
offers a platform for integrated voice, video and data services and Internet access.” See,
California Legislative Information, SB-1161, Senate Floor Analysis, p. 4 (available at
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201120120SB1161&search_k
eywords) (visited December 17, 2012).
51

NRRI Study, p. 1.
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“As recognized by the National Broadband Plan, the Commission
has set an express goal of facilitating industry progression to all-IP
networks…”
-- Universal Service Reform Order, ¶ 1335.
“Our population is quickly migrating to voice services that are not
part of the traditional PSTN, thus negating the assumption that
the current system of PSTN regulation and subsidy can continue to
support our social and economic needs as a nation. Examples
include: 3G and 4G cellular; VoIP, over the top services such as
Skype; and many others.”52
-- FCC Technology Advisory Council (9/27/2011)
As the Commission recognized in the Universal Service Reform Order, a failure to reform
outdated rules to recognize technological and societal changes ultimately leads to poor
Commission policy to the detriment of the public interest. In particular, the continued
enforcement of anachronistic, PSTN-centric obligations both impedes the ability ILECs to invest
in new IP-based networks and undermines incentives of network users to adopt these new
technologies.
The National Broadband Plan specifically expressed concern about outdated, PSTNcentric regulatory obligations that require irrational investment in old technologies that is likely
to become stranded. 53 This statement acknowledges a critical truth that governs the speed
and extent of deployment of new IP-based networks – that such deployment will require
tremendous private investment and that such investment dollars are finite. As the National

52

See, Technological Advisory Council Report, Sun-setting the PSTN, p. 3, September 27, 2011
(available at: http://transition.fcc.gov/oet/tac/tacdocs/meeting92711/SunSetting_the_PSTN_Paper_V03.docx) (visited December 17, 2012) (TAC Report).
53

National Broadband Plan, p. 59.
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Broadband Plan emphasized, outdated regulations focused on the PSTN therefore have the
unintended consequence of “siphoning investments away from new networks and services.”54
The Commission has repeatedly recognized that these new IP-based networks
ultimately offer consumers much greater capabilities and functionalities than the PSTN. As the
Commission’s TAC has explained, “with the availability of new and more capable modes of
communication and information services (e.g., VoIP, text messaging, IPTV, social networks and
wireless) there are now alternative ways to achieve many of these national goals…and to go
beyond the current benefits of the PSTN.”55 As just one example, the Commission has recently
emphasized the important benefits to public safety to be achieved by transitioning to IP-based
networks. As the Commission summarized in the NG 911 NPRM:
“Sending text messages, photos, and video clips has become
commonplace for users of mobile devices on 21st century
broadband networks, yet our legacy circuit-switched 911 system
does not support these forms of communication. While
continuing to ensure reliable voice-based 911 service will always
be essential as we migrate to NG911, adding these non-voicebased capabilities to our 911 system will significantly improve
emergency response, save lives, and reduce property damage.56
The Commission added that these features made possible by IP-based networks are
particularly important for people with disabilities, including those with hearing, speech or other
impairment that make traditional telephone communications difficult or impossible.57

54

Id.

55

See, TAC Report, p. 3.

56

Notice of Proposed Rulemaking, Facilitating the Deployment of Text-to-911 and Other Next
Generation 911 Applications, PS Docket No. 11-153, 26 FCC Rcd 13615, ¶1 (Sept. 22, 2011)
(NG911 NPRM).
57

Id.
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The impact of the legacy regulatory burdens is real and can mean the difference
between whether or not new services are deployed. This was demonstrated recently in
connection with Google’s deployment of its new fiber-based network in Kansas City. Google
has acknowledged that it considered offering VoIP as part of its service package but “took a
pass once it started doing some digging into federal and state regulations,” according to a
report of comments from a senior Google executive.58 “We looked at doing that,” the
executive stated to a conference of Mayors, “[h]owever, in the United States, there are all of
these special rules that apply.”59
Moreover, as the number of consumers relying upon the PSTN shrinks, the share of
regulatory compliance costs borne by those continuing to rely on ILEC switched services
increases. As the National Broadband Plan explained:
“Consumers benefit from the options that broadband provides,
such as Voice over internet Protocol. But as customers leave the
PSTN, the typical cost per line for Plain Old Telephone Service
(POTS) increases, given the high fixed costs of providing such
service. Between 2003 and 2009, the average cost per line
increased almost 20 percent.”60
Importantly, the impact of such unnecessary regulatory burdens accelerates as more
consumers leave the PSTN, leaving those consumers that remain to bear an ever increasing

58

Alyson Raletz, Kansas City Business Journal, Google considers but drops plans to include
phone service, too, December 4, 2012 (available at:
http://www.bizjournals.com/kansascity/blog/2012/12/google-considers-drops-phoneservice.html) (visited December 17, 2012).
59
60

Id.
National Broadband Plan at p. 59.
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share of these costs – a situation the National Broadband Plan recognized is ultimately “not
sustainable.”61
E.

The PSTN is Rapidly Being Displaced By Mobile and IP-Based Networks for
Voice Services.
As compared to the developments that led to the finding of AT&T’s non-dominance in

the long-distance market, the paradigm shift enabled by the technological, competitive and
societal changes that characterize today’s communications marketplace are significantly more
profound, disruptive and irreversible.
The rapid erosion of the PSTN has coincided with the explosive growth of numerous
alternative voice platforms. In particular, both wireless and IP-based wireline services have
grown to the point where each has surpassed (in the case of “cut-the-cord wireless) or soon will
surpass (in the case of interconnected VoIP) the number of American homes subscribed to ILEC
switched access services. And while not as easily quantified (and therefore not relied upon in
the market share analysis below), traditional switched access voice minutes have also been
displaced by a broad array of over-the-top voice and non-voice services that are nearly
universally available.
1.

ILEC Switched Access Lines Are In Inexorable Decline.
“The PSTN no longer functions as a universal communications infrastructure…”
-- FCC Technology Advisory Council (9/27/2011)
The Commission has already recognized that the PSTN is rapidly being displaced by

other services utilizing multiple IP-based networks as the predominant platforms for
communications, including voice. As it explained in the Universal Service Reform Order, the
61

Id.
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need to reform and fundamentally redefine “universal service” was driven by the displacement
of the PSTN by other networks and services and was intended “to make affordable broadband
available to all Americans and accelerate the transition from circuit-switched to IP networks,
with voice ultimately one of many applications running over fixed and mobile broadband
networks.”62
The displacement of the PSTN by alternative technologies has been much more
dramatic than the erosion of AT&T’s long distance market share that led to the Commission’s
finding of non-dominance. The Commission’s own most recent data shows that by the end of
2011, the number of ILEC switched access lines had declined by more than 50 percent since
early 2000 – and was continuing to decline by more than 10% each year.63

62

Universal Service Reform Order, ¶ 6.

63

The number of retail ILEC PSTN lines in service peaked a little over a decade ago, at
approximately 178 million lines. Federal Communications Commission Report, Local Telephone
Competition: Status as of December 31, 2002, at 5, Table 1 (June 2003) (FCC Local Competition
Status Year-End 2002). According to the Commission, by the middle of 2011 that number had
dropped to 89 million. Federal Communications Commission Report, Local Telephone
Competition: Status as of June 30, 2011, at 5, Figure 4 (June 2012) (FCC Local Competition
Status Mid-Year 2011). Our data include retail and wholesale lines, and straight-line estimates
for year end. In fact, the actual rate of decline is somewhat greater than the FCC data indicate
since the number of reporting ILECs was greater in 2011 compared to 2000 because prior to
2005 only carriers with 10,000 lines or more were required to submit line count data.
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A decade ago, 93% of American households subscribed to an ILEC-provided switched
access service. Today, that figure is down to less than one-third of American households and is
projected to decline to a mere one-quarter of households by the end of 2013.64 Moreover, this
comparison significantly understates the degree to which Americans have replaced their
reliance upon the PSTN – indeed, as previously noted, the minutes of use over ILEC PSTN
subscriber lines has fallen more than 70% despite a growth in population.65 In fact, only
counting PSTN, inter-connected VoIP and wireless, ILEC switched access minutes were less than
one-third of voice minutes by the end of 2011.66 Given the continued decline in ILEC switched
access lines, that share is certainly considerably less today.
2.

Interconnected VoIP Service.

“VoIP subscribers will surpass PSTN in 2013. PSTN is expected to
decline at 9% annually while VoIP grows at 27%.”
64

See chart at p. 8, supra.

65

Clarke Paper, p. 287.

66

Id., p. 294, Table 1.
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-- FCC Technology Advisory Council (3/30/2011)
In prior orders, the Commission has acknowledged that interconnected VoIP services
are considered by consumers to be substitutes for PSTN voice service.67 The Commission
reinforced the manifest fact that interconnected VoIP services are alternatives to PSTN voice
service in the Universal Service Reform Order. As the Commission explained, “[i]ncreasingly,
however, consumers are obtaining voice services not through traditional means but instead
through interconnected VoIP providers offering services over broadband networks . . .
Interconnected VoIP services, among other things, allow customers to make real-time voice

67

See, e.g., Memorandum Opinion and Order, Petitions of the Verizon Telephone Companies
for Forbearance Pursuant to 47 U.S.C. Section 160(c) in the Boston, New York, Philadelphia,
Pittsburgh, Providence and Virginia Beach Metropolitan Statistical Areas, 22 FCC Rcd 21293, n.
72 (2007) (recognizing “competition from entities such as cable operators that utilize VoIP
technology to provide voice services to their customers over their own network facilities.”); see
also, Memorandum Opinion and Order, Petitions of Qwest Corporation for Forbearance
Pursuant to 47 U.S.C. § 160(c) in the Denver, Minneapolis-St. Paul, Phoenix, and Seattle
Metropolitan Statistical Areas, 23 FCC Rcd. 11729, n. 63 (2008) (Qwest Phoenix Order)
(including in its analysis “competition from entities that utilize VoIP technology to provide voice
services to their customers over their own network facilities – that is, providers of “fixed” VoIP
service, including cable operators.”). In other instances, the Commission has also
acknowledged other forms of residential voice competition from cable providers. See e.g.,
Memorandum Opinion and Order, Petition of Qwest Corporation for Forbearance Pursuant to
47 U.S.C. § 160(c) in the Omaha Metropolitan Statistical Area, 20 FCC Rcd 19415, ¶ 59 (2005)
(finding that the “substantial intermodal competition for telecommunications services provided
over Cox’s own extensive facilities is sufficient to grant Qwest forbearance.”); Memorandum
Opinion and Order, Petition of ACS of Anchorage, Inc. Pursuant to Section 10 of the
Communications Act of 1934, as Amended, for Forbearance from Sections 251(c)(3) and
252(d)(1) in the Anchorage Study Area, 22 FCC Rcd. 1958, ¶ 32 (2007) (finding that the local
cable operator covered a sufficient portion of the service area to “provide within a
commercially reasonable time services that ‘offer the full range of services that are substitutes
for the incumbent LEC’s local service offerings.’”).
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calls to, and receive calls from, the PSTN, and increasingly appear to be viewed by consumers as
substitutes for traditional voice telephone services.”68
The Commission’s own data demonstrates the extent to which consumers are
increasingly migrating to interconnected VoIP services. In its recent Local Telephone
Competition Report, the Commission found that as of June 2011, about 33.6 million out of a
total of about 146 million U.S. fixed voice lines (23%) were already interconnected VoIP.69
Additionally, that same report indicates that one-quarter of households are subscribed to a
residential interconnected VoIP service.70 The vast majority of these customers are receiving
such service from a cable company. In fact, the National Cable & Telecommunications
Association (NCTA) reports that more than 20% of all U.S. households subscribed to cable voice
services by late 2012.71
Based on the available data, USTelecom estimates that by the end of 2012,
approximately 45% of households subscribed to a wireline service will be served by
interconnected VoIP, mostly from a cable provider. And by the end of 2013, more than 52% of
wireline households will be interconnected VoIP – while only 46% of wireline households will be

68

Universal Service Reform Order, ¶63.

69

FCC Report, Local Telephone Competition: Status as of June 30, 2011, Industry Analysis and
Technology Division, Wireline Competition Bureau, Figure 1, p. 2, June 2012 (2012 Local
Competition Report).
70

2012 Local Competition Report, Figure 2, p. 3.

71

See, NCTA website, Operating Metrics (available at:
http://www.ncta.com/StatsGroup/OperatingMetric.aspx) (visited December 17, 2012) (The
NCTA data shows that there were 26.4 million cable phone customers as of September 2012).
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served by ILEC POTS.72 These figures are consistent with the predictions of the Commission’s
own Technology Advisory Council (TAC) that “VoIP subscribers will surpass PSTN in 2013.”73
As detailed below, these shares drop significantly when wireless subscribers are added
to the equation – as they most certainly should be.
It is also beyond dispute that interconnected VoIP service is widely available – in many
cases from multiple providers. The Commission’s own data has found that cable broadband
networks reach 85% of American households,74 and cable providers are today offering voice
service wherever they have facilities. These cable broadband networks have sufficient capacity
to absorb the increasing volumes of voice traffic moving from the PSTN to non-ILEC
interconnected VoIP services. By some estimates, the amount of voice traffic that travels over
the PSTN amounts to only slightly more than 1% of Cisco’s figure for total U.S. IP traffic. As a
result, the degree to which data networks would need to be incremented in order to carry all
remaining PSTN voice traffic is minimal.75
3.

Wireless Services.
“Fixed lines continue to decline; mobile is the preferred choice for
voice communications.”
-- FCC Technology Advisory Council (6/29/2011)

72

See, Table, U.S. Household Primary Line Service Penetration Estimates, p. 41, infra.

73

See, Meeting of the Technological Advisory Council Presentation, p. 33, March 30, 2011
(available at: http://transition.fcc.gov/oet/tac/TACMarch2011mtgfullpresentation.pdf) (visited
December 17, 2012).
74

Eighth Broadband Progress Report, Inquiry Concerning the Deployment of Advanced
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and
Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, as Amended, 27 FCC Rcd. 10342, FCC 12-90, ¶60 (August 21,
2012) (Section 706 Report).
75

Clarke Paper, p. 295.
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“Wire-line users are migrating to Wireless as a
replacement…Much of the population regard wireless as a
replacement and viable alternative to the PSTN with greater
service options.”
-- FCC Technology Advisory Council (9/27/2011)
“We know, based on government statistics (and what we observe
around us), that Americans are shifting rapidly from reliance on
landline phones to mobile devices…there are more households
with cell phones than landlines today in the U.S., or conversely,
more households without landlines than without cell phones.”
-- Frank Newport, Editor-in-Chief, Gallup (10/10/2012)
When it last considered the question, the Commission concluded that it was not
prepared to find based upon the record in that proceeding that mobile wireless services should
be considered within the same product market as wireline service.76 Whatever the merits of
the finding at that time, today such a conclusion would simply contravene reality. Indeed, the
Commission has implicitly recognized as much in recent decisions, including its recent decisions
to provide support for wireless voice services pursuant to Section 254 of the Act.77 Similarly, in
its most recent Broadband Progress Report, the Commission emphasized that “consumers are
choosing mobile broadband at a much faster rate than any other technology,”78 adding that
“Americans increasingly are using their smartphones and other mobile devices everywhere they
go” including at home.79
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See, Memorandum Opinion and Order, Petition of Qwest Corporation for Forbearance
Pursuant to 47 U.S.C. § 160(c) in the Phoenix, Arizona Metropolitan Statistical Area, 25 FCC Rcd
8622, FCC 10-113, ¶ 55 (2010) (Qwest Phoenix Forbearance Order).
77

See, Universal Service Reform Order at ¶¶ 295-300.

78

See, Section 706 Report, ¶33.

79

Id.
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The most irrefutable evidence of this change in consumer behavior is the continued
expansion of households that no longer subscribe to any wireline voice service. For the second
half of 2011, the Centers for Disease Control and Prevention reported that the percentage of
households that had completely “cut-the-cord” and subscribed only to wireless had grown to
more than 34%.80 As the CDC itself noted, the growth in cut-the-cord households reflected in
its semi-annual reports has been extremely consistent over the prior four years.81 Therefore, it
is reasonable to project that by the end of 2012 approximately 40% of households will no longer
subscribe to a wireline service. This compares with only 24.5% of households during the second
half of 2009, the data relied upon by the Commission during its last consideration of the issue. 82
The fact that consumers are subscribing to wireless service in lieu of wireline is
underscored by the recent accelerating decline in the percentage of households that subscribe
to both a wireless and wireline service. That figure dropped more than 10% between the
second-half of 2008 and the second-half of 2011.83 These data are consistent with the analysis
80

CDC Report, Wireless Substitution: Early Release of Estimates From the National Health
Interview Survey, July–December 2011, June, 2012 (available at:
http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201206.pdf) (visited December 17,
2012) (CDC Wireless Substitution Report). Because the CDC surveys take place throughout the
six-month report window, the reported results more accurately represent the mid-point of the
survey period, e.g., approximately September 30 for July-December reports. Given the
consistent trend line in the CDC reports, it is reasonable to project that this figure had grown to
36% by year-end 2011.
81

Id. at p. 2 (“The 2.4-percentage-point increase from the first 6 months of 2011 through the
second 6 months of 2011 is the average size of increases observed for previous 6-month
periods dating back to January 2008.”).
82

Qwest Phoenix Order, ¶¶ 19 - 22.

83

CDC Wireless Substitution Report, p. 6, Table 1 (showing a reduction in the percentage of
households taking both landline and wireless to 53.4% for July-December 2011 compared with
59.6% for July-December 2008). In the Commission’s decision subsequent to the Qwest
Phoenix Forbearance Order, it expressed concern that the number of households subscribing to
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from a recent economics paper by researchers with Georgetown University and UC-Berkeley
which concludes that “wireline and wireless services have become important substitutes vis-àvis complements.”84
Even among those households where wireline phones are still present, the CDC found
that nearly one of every six American homes (16.0%) received all or almost all calls on wireless
telephones despite also having a landline telephone.85 In other words, today more than 50% of
American homes rely predominantly – and in most instances exclusively – on wireless
telephones for their voice services. Not surprisingly then, by the end of 2011 wireless voice
minutes equaled the total voice minutes over the PSTN and inter-connected VoIP networks
combined.86
The Commission is well aware of the historic speed with which wireless services have
been adopted by American consumers due to the tremendous freedom allowed by mobility.
Approximately 90% of American adults now have a wireless phone.87 CTIA reports that in 2011,
wireless subscriber connections grew to 331.6 million – a 7% increase from the previous year.
And the Commission’s most recent wireless competition report found approximately 97.2% of
both a wireline and wireless service had remained steady at approximately 59% for the past
three years. Memorandum Opinion and Order, Petition of Qwest Corporation for Forbearance
Pursuant to 47 U.S.C. § 160(c) in the Phoenix, Arizona Metropolitan Statistical Area, 25 FCC Rcd.
8622, ¶ 55, n. 164 (2010).
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the population are covered by at least three mobile voice providers,88 and 94.7 percent of the
U.S. population are covered by four or more competitors.89 Accordingly, nearly all Americans
have multiple wireless options for their voice service.

And as noted previously, wireless networks already carry more voice minutes than the
PSTN -- approximately 195 billion wireless voice minutes per month, compared to the
approximately 130 billion minutes per month carried by ILECs on the PSTN.90 And with the
deployment of more advanced wireless networks, wireless capacity has been increasing by an

88

Fifteenth Report, Implementation of Section 6002(b) of the Omnibus Budget Reconciliation
Act of 1993 Annual Report and Analysis of Competitive Market Conditions With Respect to
Mobile Wireless, Including Commercial Mobile Services, 26 FCC Rcd. 9664, FCC 11-103, ¶44
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estimated 60 billion minutes each month.91 Accordingly, these networks clearly have sufficient
capacity to accommodate significant further transitioning from wireline usage.
The CDC data discussed above has repeatedly been relied upon by the Commission. Of
course, the primary reason the CDC surveys this question as part of National Health Interview
Statistics is because of the impact of cut-the-cord consumers on the ability of its survey to reach
a representative sample of households.92 Similarly, the Gallup polling organization has
increased the percentage of wireless respondents that it includes in surveys to 50% from zero
percent prior to 2008, explaining that this change in statistical methodology was necessary “to
take into account the growing number of people who don’t even talk on landlines.” 93 And this
trend to rely solely on wireless for voice service will only accelerate as today’s younger
generations become a larger percentage of the population. As one commentary succinctly
describes this effect, college students graduating in 2012 grew up in “an era where computers
and rapid communication are the norm,” and will “hardly recognize the availability of
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Communications Daily, October 23, 2012, p. 11 (quoting Frank Newport, Editor in Chief,
Gallup); see also, Gallup website, Polling Matters, Survey Methods, Complex and Ever Evolving,
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methodology over time because “we know, based on government statistics (and what we
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telephones in their rooms since they have seldom utilized landlines during their adolescence.
They will continue to live on their cell phones and communicate via texting.” 94
4.

Over-the-Top VoIP Services.

The Commission also cannot ignore the significant impact that over the top VoIP
services have with respect to providing a viable alternative to traditional PSTN offerings. While
subscriber counts for domestic over-the-top VoIP providers are generally not publicly available,
the Commission cannot reasonably deny the presence, availability and increasing use of such
services by consumers.
The Commission’s recent Broadband Report concluded that “VoIP services, which can be
used with a data rate as low as 100 Kbps but require relatively low latency, were adequately
supported by all of the broadband service tiers.”95 The Commission’s Broadband Report shows
that 94% of American consumers have access to fixed broadband services, meaning 297 million
of the nation’s 316 million consumers have access to a wide selection of over-the-top VoIP
services through fixed broadband connections. 96 Regarding wireless broadband access, the
Commission found that 98.4% of the population has access to mobile broadband services with
download/upload rates of at least 768k/200k.97 Given the Commission’s own findings,
consumers clearly have access to sufficient wireless and fixed broadband in order to support
over-the-top VoIP applications.
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In fact, since the Commission’s Broadband Report utilizes a speed benchmark of 4 Mbps
download and 1 Mbps upload for fixed broadband services; and since most over the top VoIP
services advertise services that can utilize much lower thresholds, it is likely that the percentage
of consumers with access to competitive over the top VoIP offerings is even greater. Skype, for
example, advertises that the minimum download and upload speeds necessary for its standard
calling service is a mere 30kbps download and upload.98
The over-the-top VoIP services that are available to American consumers are offered by
some of the country’s most prominent companies, including Google (Google Voice and Google
Talk), Microsoft (Skype) and Apple (FaceTime). Not only does each company play a significant
role in the offering of over-the-top VoIP services, but they also manufacture and sell extremely
popular consumer software and hardware products supporting communications services.
Apple, for example, offers consumers some of the best-known hardware products,
including the iPhone, iPad and iPod Touch, each of which is capable of utilizing the company’s
popular FaceTime service. Similarly, Google is one of the leading developers of the Android
operating system, which became the world’s leading smartphone platform at the end of 2010.99
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On May 22, 2012, Google completed its acquisition of Motorola Mobility, the company that
created the first cell phone.100
In addition to providing the Android software that powers smartphone platforms and
consumer electronics devices, Google also began offering consumers its Google Voice service in
March 2009. By October 2009, when the service was an “invitation only” offering, Google Voice
registered 1.4 million users, 570,000 of whom used the service seven days a week.101 Although
Google has not released updated subscriber numbers since 2009, it noted that in 2011 that its
over-the-top VoIP had “evolve[d] significantly,” since 2009.102 During 2011, Google Voice went
out of invite-only mode and became available to all US users, and the company launched
Google Voice applications for the iPhone, iPod Touch and iPad. In addition, Google made it
possible to “get the full set of Google Voice features on your existing mobile number by porting
it to Google Voice.”103 And in December 2011, Google announced that it had extended free
domestic calls within the US and Canada for 2012.104
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Finally, Microsoft’s over-the-top VoIP service remains one of the most popular offerings
available. Even prior to its acquisition by Microsoft, Skype disclosed to the Securities and
Exchange Commission in August, 2010, that the company had 20 million connected users in the
United States, 1.9 million of which were paying customers.105 Although Microsoft has not
released subscribership data for Skype since its acquisition of the company in May, 2011, the
New York Times reported in May, 2012, that in seven months, “the number of people using the
service each month has jumped 26 percent to nearly a quarter of a billion.”106
In July of this year, Microsoft announced that during the first quarter of 2012, registered
users had logged 115 billion minutes of calls on Skype, an increase of 50% from the prior
quarter.107 Microsoft also announced that it will be integrating Skype into its office productivity
suite, powering the “presence” feature in Outlook and becoming a default piece of every
version of Office shipped.108 Furthermore, Skype is reportedly continuing its strategy to enable
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consumers to make calls from any device connected to the Internet, not just ones powered by
Microsoft software.109
In this regard, Skype has developed versions of its calling software for use on Google
Android smartphones and tablets, a Sony portable game console, Comcast set-top boxes and
Apple mobile devices.110 Skype CEO Tony Bates noted that while most of the current Skype
user activity is on personal computers, “iPhone is our top platform for downloads, and Android
is our fastest-growing platform.”111 In fact, Skype is the fourth most-downloaded free app of all
time for both the iPhone and iPad.112 In September 2011, Skype revealed that its iPhone app
had been downloaded nearly 60 million times to date and that it had been downloaded more
than one million times in the first 36 hours following its debut in March 2009. 113 That number
has since increased to 120 million downloads.114
And recent surveys suggest that American consumers are increasingly looking towards
over-the-top VoIP services as an alternative to traditional PSTN voice offerings. A study last
109
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year from the Pew Research Center’s Internet & American Life Project (Pew), specifically
referred to Skype, when it asked consumers if they “ever use the internet to make a phone call
online, using a service such as Skype or Vonage?”115 The Pew study found that a quarter of
American adult internet users (25%), and 19% of all American adults, have placed phone calls
using over-the-top VoIP services.116 It noted that both of these figures represented “marked
increases from previous readings” in previous Pew surveys.
Moreover, the Pew study stated that there is “little doubt that the popularity of online
phone calling has picked up over time for several reasons.”117 Among the reasons cited by Pew
for this increase is that such services are “free or cheaper than other types of phone calling; it is
enabled on many handheld devices like smartphones and tablet computers . . . and more
families and friends are building online calls into their communications streams.”118
5.

Consumers Are Adopting New Communications Technologies to Replace
Significant Amounts of Traditional “Voice” Services.
“In addition to the availability of alternative mechanisms for voice
communication, there are now services, a number of which have
high levels of acceptance and use within U.S. households and
businesses, that could provide equivalent or even vastly superior
means of achieving some of the social and economic goals
previously attained via the PSTN. Among others, these new
services include: messaging services such as IM/SMS; mature
applications like email; social networking services such as
Facebook, Twitter, and many others; web and cellular based
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Geographic Information Systems such as Google Maps, Mapquest,
TomTom, Garmin and NavTeq; and many widely accepted
applications on smart phones.”
-- FCC Technology Advisory Council (9/27/2011)
“Consumers increasingly rely on – and many of them prefer –
texting as a primary source of communications. Texting will
become increasingly important as we harness the new tools of
technology to the requirements of a safe and secure nation…We
have to get beyond thinking about critical communications as just
traditional voice and realize that consumers don’t make a lot of
these distinctions among services and technologies that so often
seem to fixate us and stymie us here in Washington…Indeed
today’s consumers might rightly wonder: what’s so “next
generation” about texting?”
-- Commissioner Michael J. Copps (10/22/2011)119
A major implication of the widespread deployment of wired and wireless IP-based
networks is the fact that consumers are today exchanging significant amounts of traditional
voice communications with alternative forms of communications. That is, where consumers
once would have “made a phone call,” they are increasingly choosing to text, e-mail, social
network, video-chat or utilize some other form of communication service.
The Pew Internet & American Life Project (Pew) has released several reports confirming
the widespread of adoption and use of alternative communication platforms by consumers. A
Pew analysis in December 2010, showed the percentage of Internet users across multiple

119
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generations (e.g., Gen X’ers, Older Boomers, etc.) engaging in various forms of online activity
that were once limited to phone calls.120
Activities that were once carried out by making a phone call are now conducted by a
majority of consumers online. These include making travel reservations, obtaining information
from Government websites, banking online and researching health information. Earlier
generations, such as “Younger Boomers” (ages 46 – 55) and “Older Boomers” (ages 56 – 64),
were even more expansive in their Internet use, with a majority utilizing the Internet for
purchasing products, instant messaging, viewing video and social networking activities.
Even older generations have widely embraced the availability of alternative
communication platforms and services. As of February 2012, Pew reported that more than one
third (34%) of internet users age 65 and older use social networking sites such as Facebook, and
18% do so on a typical day. By comparison, email use continues to be the bedrock of online
communications for seniors, with 86% of Internet users age 65 and older using email, and 48%
doing so on a typical day.121
The case supporting USTelecom’s relief here is overwhelming even without
consideration of these voice alternatives. And since, admittedly, quantifying the degree to
which such replacement is taking place is a complex undertaking, USTelecom does not rely on
this profound societal shift in its market share analysis below. Still, it is irrefutable that a
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significant and rapidly growing amount of traditional voice traffic is being displaced by these
new forms of communications. Indeed, the Commission emphasized this shift in support of the
need to reform the traditional inter-carrier compensation regime.122
F. The Continued Treatment of ILECs as “Dominant” in the Provision of Switched Access
Services– Alone Among Voice Service Providers – is Economically Irrational and
Discourages the Deployment of New Broadband Networks.
As conclusively demonstrated in the foregoing, there has been a profound and
accelerating technological and societal shift away from services offered over the legacy PSTN to
IP-based services offered over fixed and mobile broadband networks. These shifts raise
significant questions concerning the manner in which the Commission and others have
traditionally evaluated competition for the provision of voice services – or even whether voice
should continue to be considered a discrete product market.
But even under a more traditional market power approach, it simply can no longer be
seriously argued that ILEC POTS, and thus the underlying switched access voice services, remain
“dominant”. The Commission itself has recognized that “courts virtually never find monopoly
power when market share is less than about 50 percent.”123 Indeed, as noted previously, the
Commission has recently found that preemptive regulation is no longer necessary to protect
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competition in the MVPD market based on a finding that cable companies’ national market
share had been reduced to 57.4 percent.124
But today, less than one in three households subscribes to an ILEC switched access
service – far below any defensible measurement of market power. Indeed, based upon the
Commission’s own data and analysis, this figure is likely to be closer to one-in-four households
by the end of 2012; and the Commission’s TAC projects that it will be down to 6% within 5
years.125
As the charts below demonstrate, these households aren’t somehow going “off the
grid” – they are instead rapidly migrating to new technologies that include both VoIP and
wireless.
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U.S. Household Voice Telephony Choices 2008-2011
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As detailed above, 40% of households have gone wireless-only – the most conservative
measurement of wireless replacement.126 And more than one-quarter of households have
switched to a VoIP service, the vast majority of which are being provided by cable companies.
This loss of customers from ILEC switched access services far exceeds (both in line and minutes)
the losses that led to AT&T being found non-dominant in long distance. This would even be
true if one illogically counts only wireline connections.
Indeed, any way one looks at it, the marketplace shift away from ILEC switched access
services greatly exceeds that which formed the basis for the Commission’s grant of nondominance for AT&T’s long distance services:


ILECs face competition from a greater number of facilities-based competitors than did

AT&T long-distance at the time it was found non-dominant, as well as a very large number
(indeed, virtually unlimited) of non-facilities-based competitors. The Commission’s own reports
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These projections are based upon a straight-line application of CDC and FCC data comparing
first-half and second-half 2011 data. To be conservative, ILECS wholesale lines that are resold
by third parties are attributed to the ILEC share.
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show that 82% of the population lives in areas served by at least 3 wireless 3G or 4G network
providers127 and at least 85% of the population is served by a cable company;128


ILEC switched access market share has fallen by considerably more than the one-third

reduction experienced by AT&T long distance at the time it was found non-dominant;


ILEC switched access market share is significantly lower in both customers and minutes

of use than that of AT&T long distance at the time it was found non-dominant (and this would
be true even if the Commission somehow excluded wireless);


These former ILEC switched access customers have switched to inter-connected VoIP,

wireless and over-the-top VoIP competitors in tremendous numbers and these competitors
clearly have sufficient “readily available excess capacity” to take on significant additional
market share from the ILECs.129
Nor is it necessary for the Commission to analyze these trends at a more granular level
than nation-wide, as the Commission has repeatedly recognized that this transition is
happening virtually everywhere in the country. Rather, the Commission should apply the same
level of scrutiny it recently used in the analagous proceeding involving cable industry
dominance of the MVPD market.
In orders over the past decade, the Commission had previously found that cable
operators were dominant in the provision of MVPD services, with market shares between 67
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percent and 63.5 percent of subscribers.130 But in its recent Order eliminating the presumption
against exclusive arrangements for vertically-owned programming, the Commission found that
cable companies were no longer likely to be able to engage in anti-competitive conduct
because the companies combined national market share had fallen to 57.4 percent, from 67
percent five years earlier.131 The Commission noted that cable companies retained market
shares as high as 80 percent in some regions but determined that the regulatory presumption
should still be eliminated on a nationwide basis, with specific conduct evaluated on a case-bycase basis.132 The Commission concluded that such a case-by-case approach, rather than a
“preemptive ban”, would “adequately address competitively harmful conduct in a more
targeted, less burdensome manner.”133 USTelecom seeks a consistent analytical approach with
respect to this request, in which ILEC market shares, by any conceivable measure, are
significantly lower than those of the cable industry in the MVPD market.
The Commission’s own broadband maps – as well as those developed by NTIA –
demonstrate that multiple facilities-based alternative voice services are available to nearly all
Americans; these alternative have already been widely adopted by consumers at a rate that
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exceeds virtually any consumer technology in history; and these alternative networks have
many times the capacity necessary to support the continuation of this voice transition.134
Yet, despite this reality, ILEC voice services offered over these legacy networks continue
to be subject to decades-old monopoly regulations not applied to any other service provider.
Not only can such an imbalanced regulatory scheme no longer be justified, its continued
enforcement by the Commission has significant negative public policy consequences. Most
critically, and as emphasized by the National Broadband Plan, such un-necessary regulation is
“siphoning investments away from new networks and services.”135
III.

CONCLUSION.
For all of the foregoing reasons, the Commission should grant the requested relief and

declare that ILECs are presumptively non-dominant in the provision of residential and business
switched access services.
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